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Objectives:
• Understand the scope of the anti-fraud laws
• Provide regulatory information on current 

enforcement activities
• Discuss important programs and measure to prevent 

and detect fraud and abuse
• Review multiple enforcement actions taken by the 

government agencies
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Janet focuses her practice in the area of health care 
law, including long-term care survey and 
certification, state and federal regulation, physician 
and nurse practice, and fraud and abuse involving 
hospitals, suppliers, insurers and physicians. She 
retains active licenses as a registered nurse and a 
nursing home administrator and has extensive 
health care experience. 

Janet is a member of the editorial advisory board of 
Caring for the Ages, a monthly newspaper for long 
term care practitioners. She has been a frequent 
speaker, particularly in the area of long term care.  
She is also co-author of The Long Term Care 
Handbook: Regulatory, Operational and Financial 
Guideposts published by the American Health 
Lawyers Association. 

Janet Feldkamp

• Office of Inspector General (OIG)
• Ohio Attorney General (OAG) MFCU
• Centers for Medicare and Medicaid Services (CMS)
• Office of Civil Rights
• Medicare Strike Force Teams
• Governmental contractors

– Medicare Area Contractors (MACs)
• Interactive map

– http://www.cms.gov/Research-Statistics-Data-and-Systems/ 
Monitoring-Programs/provider-compliance-interactive-
map/index.html

• Ohio Part A:  CGS
– http://www.cgsmedicare.com/

Governmental Agencies

• Health Care Fraud Prevention and 
Enforcement Action Team (HEAT)
– HEAT teams:  multidisciplinary and 

multijurisdictional
– Targeted in a number of cities

• Baton Rouge, Louisiana
• Brooklyn, New York
• Chicago, Illinois
• Dallas, Texas
• Detroit, Michigan
• Houston, Texas
• Los Angeles, California
• Miami–Dade, Florida
• Tampa Bay, Florida

Governmental Agencies
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• Brief overview of the following laws:  

– The Anti-Kickback Statute, 42 U.S.C. § 1320a-7b(b);

– Physician Self-Referral Law (Stark), 42 U.S.C.
§ 1395nn;

– The Civil Monetary Penalties Statute, 42 U.S.C.
§ 1320a-7a; and,

– The False Claims Act 31 U.S.C. §§ 3729, et. seq.

– Health Insurance Portability and Accountability Act of 1996 
(“HIPAA”).

Basic Federal Fraud and 
Abuse Laws

• The Anti-Kickback Statute prohibits:
– Offering, soliciting, accepting, or giving any 

remuneration in order to induce or reward 
the referring of federally reimbursable 
healthcare business.

Anti-Kickback Statute
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• Note:  It prohibits “remuneration” not 
money. Remuneration is, essentially, 
anything of value.  YOU DO NOT HAVE 
TO PROVIDE MONEY TO PROVIDE A 
KICKBACK!!!

Anti-Kickback Statute

• Violation of this statute is a felony
punishable by fines of up to $25,000 
and/or imprisonment for up to five years.

• IMPORTANT: both sides of the 
“transaction” are committing a felony.

Anti-Kickback Statute

• Some courts have interpreted the 
statute to mean that if even one of the 
purposes is to induce or reward 
referrals, it is a crime.
See, U.S. v. Greber, 760 F.2d. 68 (3rd Cir. 
1985)

Intent
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Intent

• PPACA amended the Anti-Kickback 
Statute to state that you do not have to 
have the specific intent to violate the 
Anti-Kickback Statute in order to be 
convicted.

• A safe harbor is a specifically defined 
exemption to the definition of 
remuneration.  

• A safe harbor only applies if you meet all 
of the elements.

• Being outside of a safe harbor does not 
mean that an arrangement is illegal.

Anti-Kickback Safe Harbors

Most Common Safe Harbors:
• Returns on certain defined investment 

interests
• Leases of office space or equipment
• Personal Services/Management contracts
• Employees
• Discounts

The Anti-Kickback Safe 
Harbors
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• For safe harbors involving payment for 
services, etc., the safe harbor requires that 
the payments represent fair market value.

• Whenever you enter into a contract for 
services, equipment, office space, etc. with 
a referral source, you should consider 
whether you are paying FMV.

Fair Market Value

• The Stark Law prohibits physician 
referrals of certain services, known as 
Designated Health Services to entities 
with which the physician has a financial 
relationship (e.g., ownership, investment 
(debit) or compensation).

• Stark is a strict liability statute.  No 
Intent is required.

The Physician Self Referral 
(Stark) Law

• Denial of payment for the DHS;

• Refund of any money paid;

• Civil money penalty of up to $15,000 for 
each violating claim that was submitted;

• Circumvention schemes/knowing 
violations: civil money penalty of up to 
$100,000 and exclusion from participation

Penalties
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• Allows the Federal Government to 
impose monetary penalties on providers 
for a number of activities:
– Anti-Kickback violations
– Stark violations
– Beneficiary inducements

Civil Monetary Penalties 
Statute

• The illegal remuneration provision of 
the CMP statute is essentially the AKS 
applied to beneficiary inducements.

CMPs and Illegal 
Remuneration

• Under the CMP statute, remuneration 
“includes the waiver of coinsurance and 
deductible amounts (or any part 
thereof), and transfers of items or 
services for free or for other than fair 
market value.”

– 42 U.S.C. § 1320a-7a(i)(6)

CMPs and Illegal 
Remuneration
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• OIG has interpreted remuneration to exclude items or 
services of “nominal value.”  Nominal value is $10 per 
item per person up to $50 per person annually.

• See, OIG Special Advisory Bulletin, Offering Gifts and 
Other Inducements to Beneficiaries (Aug. 2002); see 
also, 65 FR 24400, 24410-24411
(April 26, 2000)

CMPs and Illegal 
Remuneration

• The False Claims Act has become the 
main fraud enforcement tool for Fraud 
and Abuse violations.

• Allows private citizens to bring actions 
on behalf of the federal government.

• Qui Tam Relators

False Claims Act

• Penalties for violating the False Claims 
Act are quite steep.  

• Include civil penalties of between $5,500 
to $11,000 per false claim, plus an 
amount equal to three times the 
government’s actual damages (treble 
damages).

False Claims Act
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• The civil penalties have been held to not 
violate the Double Jeopardy clause.  
– Can be convicted under the Anti-Kickback 

Statute or other criminal statutes and still 
be ordered to pay the steep penalties.

False Claims Act

• Federal law allows the government to 
exclude individuals, who have been 
convicted of certain offenses or engaged 
in certain conduct, from participating in 
any federal health care program.

Exclusion from Program

• Overpayments must be reported and 
returned within 60 days of identity or 
the date a corresponding cost report is 
due, whichever is later.

• Repayments may be made to the carrier, 
the contractor or the intermediary.
– Any overpayment retained after the 60-day 

deadline is considered an obligation for 
purposes of the False Claims Act.

• H.R. 3590, Sec. 6402

Overpayments and False 
Claims Liability
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• DHHS may suspend payments to a 
provider of services or supplier pending an 
investigation of a credible allegation of 
fraud against the provider of services or 
supplier.

• DHHS must consult with the OIG to 
determine whether there is a credible 
allegation of fraud against a provider of 
services or supplier.
– H.R. 3590, Sec. 6402

Suspension of Payments

• 42 C.F.R. §§ 405.370 and 405.371
• Medicare payments to providers and 

suppliers, may be –
– In cases of suspected fraud, suspended, in 

whole or in part, by CMS or a Medicare 
contractor if CMS or the Medicare contractor 
has consulted with the OIG, and, as 
appropriate, the Department of Justice, and 
determined that a credible allegation of fraud 
exists against a provider or supplier, unless 
there is good cause not to suspend payments

Suspension of Payments

• Privacy and Security Regulations
– Compliance Plans and Audit Practices
– Training and Breach Response
– Civil and Criminal Penalties

• $100 - $50,000 per violation
• Annual maximum of $ 25,000 to $1.5M 

depending on level of culpability

HIPAA (HITECH)
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• Issued November 21, 2013
• Describes OIG focus at a high level view
• Recounts FY 2012 Successes

OIG Strategic Plan 2014-2018

OIG’s Strategic Plan

Fight Fraud, Waste 
and Abuse

Promote Quality, 
Safety, and Value

Secure the Future Advance 
Excellence and 

Innovation

Our Priorities

Goals

• Identify, 
investigate, and 
take action when 
needed

• Hold wrongdoers 
accountable and 
maximize recovery 
of public funds

• Prevent and deter 
fraud, waste, and 
abuse

• Foster high 
quality of care

• Promote public 
safety

• Maximize value 
by improving 
efficiency and 
effectiveness

• Foster sound 
financial stewardship 
and reduction of 
improper payments 
(misspent funds)

• Support a high-
performing health 
care system

• Promote the secure 
and effective use of 
data and technology

• Recruit, retain, and 
empower a diverse 
work force

• Leverage leading-
edge tools and 
technology

• Promote 
leadership, vision, 
and expertise

• April 2013 to September 2013 
• Located on OIG website
• 130 pages
• Highlights

– Recovered over $5.8 billion with $850 
million in audit receivables and about $5 
billion in investigative receivables 
Exclusions of 3,214 individuals and entities

OIG Semi-Annual Report to 
Congress
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• FY2014 with 101 pages
• All areas of health care addressed 

including:
– Hospice
– Home health
– DME providers
– Part B payments for prescription drugs
– Part D payments for prescription drugs

OIG Work Plan for FY 2014

• Nursing Homes:  New areas of focus
– Medicare Part A billing (new) 
– Questionable billing patterns for Part B 

services during nursing home stays
– Hospitalizations of nursing home residents 

for manageable and preventable conditions

OIG Work Plan for FY 2014

OIG Workplan FY 2014

• A 2013 OIG review found that 25 
percent of Medicare beneficiaries were 
hospitalized for any reason in FY 2011. 

• Hospitalizations of nursing home 
residents are costly to Medicare and 
may indicate quality-of-care problems in 
the nursing homes. OEI; 06-11-00041



4/4/2014

13

• Criminal and Civil Enforcement
– Updates everyday to website
– 10 most wanted health care criminals
– Multiple convictions and settlements

OIG Website

• Program for Evaluating Payment 
Patterns Electronic Report 
– http://www.pepperresources.org/Home.aspx

• Provider-specific Medicare data 
statistics 

• Comparable measures to ascertain 
whether an “outlier”

• If a potential “outlier,” use the 
information to guide audit functions
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• Office of Civil Rights charged with 
enforcement 
– HIPAA updates effective and now with 

enforcement
– Receives reports of breach and may request 

additional information and/or apply sanctions
– Now charged with proactive auditing

• Privacy
• Security
• Breach notification

HIPAA

• “Nearly 30 distinct sections that advocate for 
consumers and victims of crime, assist the criminal 
justice community, provide legal counsel for state 
offices and agencies, and enforce certain state laws”

• Health Care Fraud
– Past five (5) years, handled 4,242 cases, filed criminal 

charges against 1,029 individuals and corporations, and 
posted 904 convictions and 133 civil settlements. 

– Secured over $304 million in civil and criminal 
restitution and penalties.

• Medicaid Fraud Control Unit
• Antitrust
• BCII

Ohio Attorney General

• HIPAA breach:  St. Anthony’s (St. Louis) 
laptop and flashdrive stolen from physician’s 
care
– Not encrypted
– 2,500 nursing home residents information
– Public notice, report to OCR, individual notices and 

more . .

• Breach analysis and remediation vital 

How Can Things Go Awry?
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• Home Health Care Owner sentenced to prison for 
falsifying CMS audit
– $1.9 million in care records falsified
– 8 month prison sentence, 500 hours of community 

service, plus payback
– Backdated plans of care
– Physician also pled guilty

How Can Things Go Awry?

• Physician sentenced to 151 months in prison in 
connection with $77 million Medicare scheme
– 13 others being prosecuted in the same massive scheme
– Billing at clinic for services and procedures never 

delivered
– Paid kickbacks to corrupt Medicare beneficiaries
– Government used a court ordered audio/video recording 

device hidden in a clinic room

How Can Things Go Awry?

• Pharmacist from Salem, Ohio charged with health 
care fraud
– Excluded from Medicare/Medicaid in 2003 as a 

result of a felony conviction
– Worked as a pharmacist and filled Medicaid 

prescriptions
– Worked > 2 years
– >$300,000 billed improperly
– Currently pending charges
– Ohio license:  noted as failed to renew as of 

9/15/2013

How Can Things Go Awry?



4/4/2014

16

• 2 SNFs in Ohio terminated from 
Medicare/Medicaid participation
– Both were on the Special Focus Facility list
– SFF targets facilities with a history of 

noncompliance
• Cameras placed by Ohio Attorney General 

in facility
– Knowledge/consent of families
– No knowledge of facility or staff
– Article in September 2013 Caring for the Ages

• http://www.caringfortheages.com

How Can Things Go Awry?

• Failure to cross-check shareholders, 
owners, managers, and employees 
against Medicare List of Excluded 
Individuals and Entities and General 
Service Administrative System for 
Award Management
– http://oig.hhs.gov/fraud/exclusions.html
– http://www.arnet.gov/epls/

How Can Things Go Awry?

Janet K. Feldkamp
jfeldkamp@beneschlaw.com
(614) 223-9328


