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Use of Cameras According to the 

Ohio Attorney General’s Office

• First, the resident's or legal guardian's consent is obtained 

before a camera is placed.

• Second, nursing home residents have "common authority" over 

their rooms.

• Third, the Attorney General has the authority to investigate the 

abuse or neglect of nursing home residents.

• Fourth, these cameras do not interfere with any legal privacy 

rights of roommates.

• Fifth, the cameras do not interfere with any privacy rights of 

guests or employees who enter the resident's living area.

How does the investigation 

begin?
• Receipt of a subpoena

• Law enforcement agencies arrive at your business offices 

and begin seizing records

• Hear news from former employees that they have been 

interviewed by the FBI, HHS, or another agency

• Hear rumors of people “going to the government”

“What is going on?”

• The prosecution has no obligation to 

make any disclosures to you

• The investigation could be criminal or 

civil
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Investigators have many 

available

tools and techniques
• Audit data

• Subpoenas

• Search warrants

• Civil Investigative Demands (CID)

• Trash

• Witness Testimony and Documents

• Electronic Surveillance / Wiretapping

Investigative Tools and Techniques –

Audit Data

• Includes billing and payment information

• Key source for information

• Data not only from you but also from every government 

insurance and private insurance source

• Used to determine the scope of any suspected fraud

Investigative Tools and Techniques –

Subpoenas

• Could be for any relevant documents, including patient 

files, memos, telephone records, emails, financial records, 

billing data

• May also subpoena anyone related to you that has relevant 

information, such as billing companies or banks
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Investigative Tools and Techniques –
Subpoenas

• Two types:

– Grand Jury Subpoena – used in criminal investigations

– Inspector General Subpoenas – used in civil investigations 

but may have the potential for criminal investigations

• May investigate fraud “relating to the delivery of and payment 

for health care in the United States” including fraud against 

private insurers

– Not just Medicare and Medicaid, the investigation may 

include investigation of private health care billings

Investigative Tools and Techniques –
Subpoenas

– Inspector General Subpoenas (continued)

• Usually served by the investigative agent, requiring the 

production of documents at a given time and place

• If you do not comply, the Department of Justice will file a 

petition to a court to enforce the subpoena 

• Non-compliance risks being excluded from Medicare or Medicaid 

programs

Investigative Tools and Techniques –
Subpoenas

• How to respond to a subpoena
– Record the date of service and the name of the serving agent

– Destroy nothing.  Convey this message to all staff. Halt all 

routine purging or destruction of documents

– Meet with legal counsel as quickly as possible

– Meet with key personnel to determine the location or source 

of the information subject to the subpoena
• Know how all records are kept, where they are kept, and who 

keeps them

– If the scope of the subpoena is broad, call the investigative 

agent or prosecutor. Ask for a reasonable extension
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Investigative Tools and Techniques –
Subpoenas

• How to respond to a subpoena (continued)
– Ask a specific person to compile the information

– Collect, organize, and create an inventory of the information
• Segregate documents for which a privilege can be asserted

– If the investigator requires originals, make copies for you to 

keep and deliver the originals

– Negotiate to have agents review the files on-site then take 

only what they need or produce copies first, then originals on 

demand 

Investigative Tools and Techniques –
Subpoenas

• Attorney-Client Privilege

– Protects documents from disclosure where legal advice is 

sought from a lawyer in confidence

• Not business advice

• Must be in confidence and not communicated to others. If the 

contents of the communication are disclosed to a third-party, the 

privilege is waived and the documents must be produced. 

• Communications to further a crime are not protected

Investigative Tools and Techniques –

Search Warrants

• Likely indicator of criminal charges pending 

• Scope of the warrant is likely to be broad, especially if the 

government suspects systematic fraud



4/9/2014

6

Investigative Tools and Techniques –
Search Warrants

• Will result in a document search on the premises 

• May include interviewing witnesses

• No clear limits to the length of the search

Investigative Tools and Techniques –
Search Warrants

• How to respond to a search warrant:
– Assure the agents of your willingness to cooperate

– Request a copy of the warrant

– Ask for the identity of the agents or officers and ask for the 

type of information being requested – make a list of this 

information

– Notify legal counsel – fax a copy of the warrant to corporate 

and/or outside counsel

– Ask that all government inquiries should be directed to a 

Response Coordinator until the arrival of legal counsel

– Close the location and send home all non-essential employees 

(primarily for PR and morale reasons)

Investigative Tools and Techniques –
Search Warrants

• As the search progresses:

– Request a copy of the search inventory from the agent in 

charge

– Make copies of the documents taken, and compile a list of 

documents seized to compare with the agent’s list (a detailed 

record will help your attorney craft a defense or recommend a 

settlement or plea offer)
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Investigative Tools and Techniques –

Witness Testimony and Documents

• Could include:
– Competitors

– Current employees

– Former employees

– Residents or their family 

members

– Doctors or nurses dissatisfied 

with the level of care

– Targets or subjects of an 

investigation

– Other defendants

– Payors

• Insurance companies or 

fiscal intermediaries

• Audits of the billing activity

Investigative Tools and Techniques –

Electronic Surveillance / 

Wiretapping 
• Now being used more routinely in health care fraud cases

• Include taping conversations, video surveillance, and 

wiretapping

Plan ahead for possible 

investigations
• Educate employees about their rights in the event of an 

investigation, specifically:
– The employee has no obligation to talk to investigators

– If the employee is willing to talk, the employee may request a 

time and place that is more convenient 

– The employee has the right to have their personal attorney 

(as opposed to corporate counsel which represents the entity) 

present during any interview, and the employee may 

terminate the interview at any time

– Any statements made by an employee could be used against 

the employee or the company in subsequent prosecutions
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Once an investigation starts, 

avoid making the situation 

worse
• Do not encourage an employee to refuse to talk to a 

government agent or lie to the agent

• Do not destroy or alter any files or documents

Emotional considerations in a 

investigation
• Anticipate a lengthy process – one that will feel like a 

personal and professional marathon

• You will likely experience stress, anger, depression, and an 

inability to concentrate

• Seek the support of family and close friends

• Some liability insurers and medical societies now sponsor 

programs to assist medical professionals with the adverse 

emotional byproduct of investigations and/or litigation

Administrative Review
• Claridge House (S. Dist. Ohio 1991)

– The Facility’s provider agreement was terminated after surveyors discovered 

noncompliance and the Facility failed to implement a satisfactory plan of 

correction.

– The Facility argued in federal court that its noncompliance did not justify 

termination and that it was entitled to a hearing on that issue.

– The Court held that the Secretary is not authorized to terminate a Facility 

from Medicaid without a finding that the deficiencies immediately jeopardize 

the health and safety of residents.

– The court suggested in dicta that failure to hold pretermination hearing may 

violate a facility’s Due Process rights.
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Administrative Review
• Cathedral Rock (6th Cir. 2000)

– The Facility’s provider agreement was terminated, among other penalties, after 

several surveys concluded that the Facility was not in compliance.

– After granting a TRO enjoining the termination, the District Court ultimately 

granted CMS’s Motion to Dismiss.

– The 6th Circuit found that the District Court lacked jurisdiction until the 

Facility exhausted its administrative remedies. No exception to this rule 

applied.

• Michigan Academy exception only applies where, rather than merely channeling the 

appeal through the administrative process, the challenging party is being provided no 

appeal at all.

• “Entirely Collateral” exception only applicable where  challenging party claims a pre-

deprivation hearing  is constitutionally required (collateral to the challenge of the 

administrative determination).

Administrative Review
• Bristol Health Care Investors (E. Dist. Tenn. 2013)

– The Facility was terminated for non-compliance, and appealed, arguing that a 

provision of the Affordable Care Act entitled it to an appeal process before 

termination.

– The District Court agreed with Cathedral Rock, in holding that it had no 

jurisdiction to hear the Facility’s challenge to the administrative determination 

because the facility had not exhausted its administrative appeals process..

– The Court also held that the Affordable Care Act “has nothing to do with 

nursing home non-compliance.” 

– The Court specifically held the ACA does does not require that a facility may 

only be terminated after all appeals are exhausted or the time frame in which 

to appeal has expired.

Administrative Review
• Autumn Health Care (S. Dist. Ohio 2013)

– CMS terminated the Facility for non-compliance and the Facility filed an 

action for injunctive relief.

– The Facility argued that, although it had not exhausted its administrative 

remedies, it nonetheless was entitled to injunctive relief under an exception.

– As in Cathedral Rock, the Facility argued that it had a colorable argument 

under the due process clause that it was entitled to a pre-termination hearing, 

and that therefore it was entitled to injunctive relief.

– After balancing the interests of the Facility against the interests of the 

government, the Court concluded that the Facility’s Due Process rights were 

sufficiently protected with a post-termination hearing.
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Administrative Review
• Clifton Care Center (Ohio 10th Dist. 2013)

– ODJFS sent the Facility a letter indicating it planned to collect overpayments.

– The Facility attempted to appeal from the letter.

– The Court held that the letter did not result from an audit and could not 

constitute an “action taken based upon a final fiscal audit.”

– Accordingly, the Facility could not appeal from the letter.

Credible Allegation of Fraud
Ohio Revised Code § 5164.36

• (1) " Credible allegation of fraud" has the same meaning as in 42 C.F.R. 455.2, except 

that for purposes of this section any reference in that regulation to the "state" or the 

"state medicaid agency" means the department of medicaid.

42 C.F.R. § 455.23

• A credible allegation of fraud may be an allegation, which has been verified by the 

State, from any source, including but not limited to the following:

• (1) Fraud hotline complaints.

• (2) Claims data mining.

• (3) Patterns identified through provider audits, civil false claims cases, and law 

enforcement investigations. Allegations are considered to be credible when they have 

indicia of reliability and the State Medicaid agency has reviewed all allegations, 

facts, and evidence carefully and acts judiciously on a case-by-case basis.

Worthless Services

• U.S. v. Villaspring Health Care Center, Inc. (E. Dist. KY 2011)

– A worthless services claim "asserts that the knowing request of federal 

reimbursement for a procedure with no medical value violates the Act.”

– “It is effectively derivative of an allegation that a claim is factually false 

because it seeks reimbursement for a service not provided.”

– The Facility argued that a worthless services claim is inappropriate in the 

nursing home context because services are billed on a per diem basis.

– The Court held  that it is sufficient to show that "patients were not provided 

the quality of care which meets the statutory standard.”

– With per diem billing, the Facility is required to provide "the quality of care 

which promotes the maintenance and the enhancement of the quality of life." 
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Worthless Services

• U.S. v. Villaspring Health Care Center, Inc. (E. Dist. KY 2011)

– “[a]t some very blurry point, a provider of care can cease to maintain this 

standard by failing to perform the minimum necessary care activities 

required to promote the patient's quality of life. When the provider reaches 

that point, and still presents claims for reimbursement to Medicare, the 

provider has simply committed fraud against the United States.”

– The Court held that this “admittedly grey area” was a question of fact and 

therefore not properly considered on a motion to dismiss.

Arbitration

• Marmet Health Care Center v. Brown (S. Ct. 2012)

– The United States Supreme Court held that the Federal Arbitration Act 

contains no exception for wrongful death claims, overruling state precedent 

prohibiting pre-dispute agreements to arbitrate personal injury or wrongful 

death claims.

• Harrison v. Winchester Place Nursing & Rehab.  (Ohio 10th Dist. 

2013)

– Enforced  procedurally unconscionable, but substantively conscionable 

arbitration provision against wrongful death beneficiary who signed as PoA.

– The Court did not discuss the issue of enforceability against a non-signatory.

Arbitration

• McFarren v. Emeritus at Canton (Ohio 5th Dist. 2013)

– Ohio Supreme Court precedent (Peters v. Columbus Steel Castings) barring 

pre-dispute agreements to arbitrate wrongful death not a categorical rule 

contrary to the Federal Arbitration Act, and therefore survives Marmet.

– Peters rests on contract principles, holding that only signatories to an 

arbitration agreement can be bound.
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Arbitration

• Westerfield v. Three Rivers Nursing & Rehab. Ctr. (Ohio 2nd Dist. 

2013)

– Daughter / Attorney in Fact signed “Admission Agreement” containing 

arbitration provision.

– Immediately thereafter, the daughter refused to sign a second document titled 

“Arbitration Agreement.”

– The Facility agreed to admit the resident and allow the daughter to take the 

Arbitration Agreement home for review.

– The 2nd Appellate District refused to enforce the arbitration clause in the 

Admission Agreement because, despite originally agreeing in the Admission 

Agreement, the daughter made it clear seconds later that she did not agree to 

arbitration by refusing to sign the Arbitration Agreement.

Arbitration

• Cantie v. Hillside Plaza et al. (Ohio 8th Dist. 2014)

– The decedent’s estate filed an action for negligence against the facility.

– The Facility attempted to have the Court enforce an arbitration provision 

that would otherwise have been binding against the estate.

– However, because the Facility had actively participated in the litigation for 

several months by responding to discovery and attending pre-trial 

conferences, the Court found the Facility had waived the right to enforce the 

arbitration clause.

Retaliation

• Hulsmeyer v. Hospice of  Southwest Ohio (Ohio 1st Dist. 2013)

– Hulsmeyer, a nurse, reported resident abuse to her superiors, and then to the 

family of the resident. She was subsequently fired.

– Hulsmeyer sued for retaliation, and the district court dismissed, construing 

the statute to require the fired employee to either have reported or intended 

to report to the Director of Health.

– The First District Court of Appeals reversed.

– “The statute provides protection for any reports of suspected abuse and 

neglect that are made or intended to be made, not just those reports that are 

made or intended to be made to the Director of Health.”

• This case was accepted by the Supreme Court.
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Privilege

• Talani v. Manorcare, Inc (Ohio 11th Dist. 2013)

– The decedent’s estate filed a wrongful death claim against the Facility.

– The estate requested, in discovery, documents in the employment files of two 

specific employees with the Facility.

– The Trial Court performed an in camera review, finding that the Facility had 

to disclose certain pieces of information, including the criminal background 

checks.

– The Facility appealed, arguing that the criminal records checks were 

privileged. 

– The 11th Appellate district held, “construing R.C. 3721.121 in pari materia, 

subsection (E) does not create a statutory privilege for criminal records 

checks because subsection (H) contemplates the possibility that such records 

may be introduced to demonstrate their incompleteness or inaccuracy in the 

course of a tort or other civil action brought against that home.”

Privilege

• Large v. Heartland-Lansing of Bridgeport Ohio (Ohio 7th Dist. 

2013)

– The decedent’s estate filed a wrongful death claim against the Facility.

– The estate requested, through discovery, inspection / licensing reports issued 

by the Department of Health.

– The Facility argued that such reports were privileged under R.C. 

3721.02(E)(1), which clearly makes them inadmissible at trial.

– The Court noted that, “Materials that may be accessed in discovery are not 

limited to only admissible evidence.”

– The Court held the statute does not create a privilege and documents, 

although inadmissible, are relevant and appear reasonably calculated to lead 

to the discovery of admissible evidence.

– R.C. 3721.02(E)(1) is now found in (F)(1)

Privilege

• Bailey v. Manor Care of Mayfield Hts. (Ohio 8th Dist. 2013)

– Decedent's estate filed a wrongful death claim against the Facility and 

during discovery a dispute arose as to the privilege status of documents 

created for the peer-review committee.

– The estate argued that federal law pre-empted state privilege law, requiring 

the Facility to produce privilege logs and ultimately the documents 

themselves.

– The 8th Appellate District declined to find that federal law preempted state 

law, however, the Court did find that the Facility had to prove:

• a peer review committee existed and actually investigated the incident, and

• The documents being requested were prepared for the use of the committee.

– The Court remanded, instructing the trial court to perform an in camera 

review, and suggesting the Facility would have to produce privilege logs to 

facilitate the review.
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Statute of Limitations

• Barley v. Hearth & Care of Greenfield (Ohio 4th Dist. 2013)

– Plaintiffs filed a wrongful death claim against the Facility based on the 

Facility’s failure to respond to the resident’s complaints of anxiety and 

shortness of breath.

– Plaintiffs argued that the claim was statutory rather than medical, and 

therefore not subject to 1 year statute of limitations on medical claims.

– The 4th District Court of Appeals agreed with the trial court that the claims 

were medical claims because they arose from medical diagnosis, care, or 

treatment.

– “it is clear that the claims in the appellants' complaint are "medical claims" 

subject to the one-year statute of limitations. And because it also is clear 

from the face of the complaint that the action is time barred, the trial court 

did not err by dismissing it.”

Statute of Limitations

• McDill v. Sunbridge Care Enterprises (Ohio 4th Dist. 2013)

– Plaintiffs filed a wrongful death claim against the Facility based on the 

Facility’s negligence in allowing the decedent to fall while washing her 

hands.

– Plaintiffs argued that the claim was statutory rather than medical, and 

therefore not subject to 1 year statute of limitations on medical claims.

– The 4th District Court of Appeals reversed and remanded the case, finding 

that the injury did not arise out of the care, treatment, or prevention of a 

medical condition, and therefore the statute of limitations did not apply.

– The Court carefully distinguished several opinions regarding this issue, and 

noted in a footnote some inconsistency in prior decisions.

Unions

• Kindred Nursing Ctrs. East  v. NLRB (6th Cir. 2013)

– The Sixth Circuit affirmed a Board decision altering the standard for 

determining appropriate bargaining units.

– “in cases in which a party contends that a petitioned-for unit containing 

employees readily identifiable as a group who share a community of interest 

is nevertheless inappropriate because it does not contain additional 

employees, the burden is on the party so contending to demonstrate that the 

excluded employees share an overwhelming community of interest with the 

included employees.” 
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Unions

• GGNSC Springfield v. NLRB (6th Cir. 2013)

– A union sought to represent RNs but the Center refused to negotiate, 

claiming the RNs are supervisors and therefore not allowed to unionize.

– The NLRB disagreed and certified the bargaining unit.

– The Sixth Circuit Court of Appeals disagreed and denied the Board’s petition 

of enforcement.

– “[S]ubstantial evidence does not support the Board's decision that RNs at the 

Center lack authority to discipline CNAs using their independent judgment. 

The record instead compels a contrary determination. The Center's RNs are 

supervisors under the Act, and, as a result, the Center's refusal to bargain 

with the RNs' union representative did not violate the Act.” 

2013 Regulatory Updates

• Long-Term Care Facility & Hospice Services Final Rule

– Effective  August 26, 2013

– Clarifies that facilities contracting with hospices must have one written 

agreement with each hospice which specifies the roles of each entity.

– Facilities that choose not to arrange for hospice services are responsible for 

assisting residents in transferring to a facility that will.

• Long-Term Care Facility & Notice of Facility Closure Final Rule

– Effective April 18, 2013

– Facilities must provide written notice with a plan for resident relocation at 

least 60 days prior to closure.

OIG Updates

OIG Work Plan FY 2014

The OIG has stated that it plans to focus its audit efforts on the 

following:

• Billing Practices

– The OIG notes that 1 in 4 claims billed by nursing homes are incorrect, and 

that nursing homes have a tendency to bill for the highest level of therapy 

despite beneficiary characteristics remaining unchanged.

• Questionable Billing Patterns

– The OIG intends to identify such patterns, focusing specifically on Part B  

services provided during stays not paid under Part A  i.e. benefits exhausted 

or no prior 3-day in patient stay.
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OIG Updates

OIG Work Plan FY 2014

The OIG has stated that it plans to focus its audit efforts on the 

following:

• State Survey Verification of Correction Plans

– The OIG will determine whether state surveyors are verifying that correction 

plans are actually being implemented. 

• Background Check Programs

– The OIG also intended to evaluate the impact of state background check 

programs used by nursing homes to screen employees.

• Hospitalizations

– The OIG also plans to investigate the rate of hospitalization of residents for 

conditions believed to be preventable or manageable in a nursing home. 

– The rate of such hospitalizations has been found to be abnormally high and  

the OIG believes it may indicate quality of care problems.

OIG Updates

• Medicare Nursing Home Resident Hospitalization Rates Merit 

Additional Monitoring 

– November 18, 2013 Report

– In 2011, nursing homes transferred 25% of Medicare residents to hospitals

– Medicare spent $14.3 billion

– Septicemia the most common reason for transfer

– The following characteristics had the highest annual rates of 

hospitalizations:

• homes located in Arkansas, Louisiana, Mississippi, or Oklahoma 

• homes with one, two, or three stars in the CMS Five-Star Quality Rating 

System 

– Actions the OIG recommended and CMS approved:

• develop a quality measure that describes nursing home resident 

hospitalization rates 

• instruct State survey agencies to review the proposed quality measure as 

part of the survey and certification process

OIG Advisory Opinion 14-01

• Arrangement  Analyzed:

– “contracts under which a placement agency is compensated for referring new 

residents to senior communities where they may eventually receive services 

paid for by Federal health care programs.”

• Analysis:

– The placement fee paid, while potentially intended to generate federal health 

care business, is not directly linked as the calculation only takes into account 

non-federally funded charges.

– The applicable contracts prohibit placement of residents known to rely on 

government funded care.

– The placement agency refers residents for housing and services that are not 

covered by Medicare.

– The parties involved do not track referrals or limit the residents’ choice in 

provider.

• Conclusion: 

– The OIG promised not to impose administrative sanctions on the requester, 

even though the arrangement could potentially generate prohibited 

remuneration under the anti-kickback statute if the requisite intent were 

present. 
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DAB Decisions

• Meadowwood Nursing Center

– A resident was discovered with her head trapped beneath the side rail of her 

bed.

– A state surveyor subsequently discovered several other beds with gaps 

between the mattress and the side rails.

– CMS imposed a CMP and the Facility appealed to the ALJ.

– The ALJ found the CMP reasonable and the Facility appealed to the DAB.

– The DAB partially reversed the ALJ, reasoning that the CMP should have 

run, not from the date of the first incident, but rather from the date of the 

subsequent discovery because the Facility was on notice of potential harm to 

the patients only after the first incident.

DAB Decisions

• Hanover Hill Health Care Center

– After a resident who difficulty swallowing chocked to death at lunch, CMS 

imposed a CMP on the Facility, which the facility appealed.

– The ALJ found the CMP was reasonable and supported by the evidence.

– The DAB remanded for review on the merits, noting specific evidence in the 

record the ALJ should address on remand.

– Specifically, the ALJ expressly stated the Facility had taken no further 

action but the DAB found specific evidence that of action that could be 

sufficient.

DAB Decisions

• Columbus Nursing and Rehab. Center

– CMS imposed a CMP on the Facility for noncompliance related to failing to 

respond appropriately to a resident in pain.

– Although the ALJ partially upheld CMS’s determinations, it disagreed that 

the Facility’s failure to respond to the patient’s pain placed the resident in 

immediate jeopardy.

– The ALJ also disagreed with CMS’s determination that the Facility had 

failed to respond to a resident’s significant change in physical, mental, or 

psychological status.

– The ALJ accordingly reduced the CMP.

– The DAB reversed the ALJ, finding that the determination of immediate 

jeopardy was appropriate, that the Facility had failed to respond to a 

significant change in health, and reinstating the full CMP.
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Sustained CMPs
• Delmar Nursing & 

Rehabilitation Center

• Autumn Hills Nursing and 

Rehabilitation Center

• Hilltop Manor Health Care 

Center

• Honey Grove Nursing Center

• Vista Health Care Center

• Titusville Rehabilitation and 

Nursing Center

• Regency Rehabilitation Center

• Avalon Place Kirbyville

• All-American Restorative Care of 

Washington

• Pine Meadows Health Care

• Altercare of Mentor

• Taos Living Center

• Green Oaks Health and 

Rehabilitation Center

• Meadowwood Nursing Center

• Maryhaven Nursing and 

Rehabilitation Center

• Rensselaer Care Center

• Perry County Nursing Center

• Dutchtown Care Center

• Courtyard Healthcare Center

• White Sulphur Springs Center

• Golden Living Center

• Bartley Nursing and 

Rehabilitation

• Heritage House of Marshall 

Health & Rehabilitation Center

• Capitol House Nursing and 

Rehabilitation Center


